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The Ontario Society of Occupational Therapists (OSOT) appreciates the invitation to provide 

feedback to the Proposed FY2020-21 Statement of Priorities of the Financial Services Regulatory 

Authority (FSRA).  Our inputs are limited to those components of the Proposed Statement of 

Priorities that we perceive to impact Ontario’s auto insurance system and reflect the 

experience and perspectives of occupational therapists working in this sector.  The Society 

represents a membership of over 4600 which includes over 600 members who identify as 

working in the auto insurance system. 

We have referenced our comments and recommendations around statements taken from the 

Proposed Statement of Priorities which are highlighted in blue. 

 

I. Principle-based approach versus a rules-based approach to regulation 

 

As FSRA evolves, it will shift activities and oversight from the traditional, primarily 

prescriptive method to a principles-based approach to regulation. 

OSOT understands that FSRA is emphasizing a more principle-based approach to regulation as 

opposed to a rules-based approach.   The Society is supportive of FSRA’s efforts to support 

current trends in regulation and can appreciate the values of a principle-based approach in a 

dynamic sector such as financial services.  This notwithstanding, our review and understanding 

of the two approaches would suggest that a balanced approach engaging both rules and 

principles may best serve sectoral evolution and public protection.  

A rules-based approach “provides clarity in compliance standards and predictability in 

enforcement. Rules also limit the amount of discretion left to the regulator, which can help 

ensure fair and consistent application.”  “A principle-based approach affords greater discretion 

to regulators, which has the potential to open the door to arbitrary enforcement, regulatory 

overreach, or an abdication of regulatory responsibility. There have also been criticisms of the 

principled approach for delegating too much interpretive power to industry, essentially 

establishing self-regulation. These critiques were especially severe in the context of the 2008 

https://www.fsrao.ca/media/2326/download
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financial crisis, which some commentators blamed in part on the rise of principled approaches 

to regulation.”   The authors of this paper conclude: “Although rules and principle-based 

approaches are often positioned as competing approaches, all regulatory systems rely on 

both rules and principles. The choice is not between rules and principles, but a matter of 

emphasis and degree.” 1    

Recommendation:   

OSOT submits that there must be a careful balance of both principled-based and rules-based 

approaches to adequately regulate the auto insurance sector to ensure that consumers have 

suitable protections against insurers whose inherent conflict of interest may interfere with their 

fair dispensation of benefits and their compliance under the Insurance Act.  

 

II. The Complaints Process:   

 
FSRA:  “Effective complaints mechanisms are a significant part of robust regulatory regimes. 
FSRA is looking at ways to strengthen how complaints are handled…and “highlights the 

importance of mechanisms that are accessible, affordable, independent, fair, accountable, 

timely and efficient. “ 

 

According to the FSRA Service Standards (Sept 24, 2020): 

 

1) FSRA will acknowledge complaints in writing within 3 business days of receipt provided 

that the reply information is available. 

OSOT agrees with a 3-day turn around as being “timely and efficient”. 

 

2) Within 120 days, complaints containing all2 available information will be assessed and 

actioned for a range of possible outcomes inclusive of escalation to other areas of FSRA, 

transfer to third party dispute organizations, warning and caution letters and closed with 

no action.  

OSOT submits that 120 days is an unreasonable length of time to manage a dispute and 

does not meet FSRA’s mandate of timeliness or efficiency, particularly for claimants who 

must wait for their care to resume or wait for specialized equipment to resume a normal 

and independent life.  Furthermore, clarity is required around FSRA’s stated “range of 

possible outcomes”.   

 
1 https://www.osler.com/en/blogs/risk/june-2019/osc-burden-reduction-initiative-rules-based-versus-principle-
based-regulation 
2 Must include relevant facts and details, supporting documents and final response letter from subject entity 
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3) Within 270 days, complaints containing all3 available information will be assessed and 

actioned for a range of possible outcomes inclusive of escalation to other areas of FSRA, 

transfer to third party dispute organizations, warning and caution letters and closed with 

no action. 

       Refer to comments above. 

 

FSRA supports: A fair, timely and effective dispute resolution system will efficiently address 

complaints across FSRA’s regulated sectors 

OSOT appreciates FSRA’s commitment to; 

a) “transparency in delivering regulatory services”; 

b) “accountability in addressing service issues”; and  

c) “the core priority of regulatory effectiveness.”   

OSOT submits that the complaints process would benefit from greater transparency and 

timeliness, and greater accountability to all its stakeholders in an effort to ultimately achieve 

greater effectiveness.  To this end, OSOT observes the following: 
 

1) OSOT recognizes that health care providers (HCPs) must take valuable time away from 

treating their clients in order to gather supporting information to lodge a complaint 

against an insurer.   This process is typically long and arduous: first HCPs must gather the 

documentation, redact sensitive information and send it to the adjuster with the initial 

complaint.  After a waiting period, the complaint is escalated to the adjuster’s 

supervisor and, again after a waiting period, to the insurance ombudsman.  Finally, with 

all of that documentation and an unsatisfactory outcome, the complaint is escalated to 

FSRA.  About 6 weeks or more has transpired since the original complaint was lodged.  

This is an ineffective process and too time consuming.  Moreover, the complaint is 

usually related to the stoppage or delay of treatment which further delays recovery and 

return to normal life for the claimant.   

 

Recommendation:  

OSOT recommends that a committee of both insurers and health care providers work 

together to develop a complaints process which is more user-friendly; ensures 

accountability on all sides; and ensures an expeditious and transparent outcome for 

each complainant.  

 
3 Must include relevant facts and details, supporting documents and final response letter from subject entity 
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2) Since the Unfair and Deceptive Acts and Practices (UDAPs) are associated with unfair 

treatment of consumers, these fit neatly into the complaints process.  OSOT refers you 

to our October 7, 2020 response to FSRA relating to the UDAPs.  It is clear that the 

industry does not have a clear understanding of how the UDAP process works and its 

effectiveness, i.e., are the UDAPs a deterrent for insurers? Furthermore, OSOT submits 

that, while there is a move by FSRA towards principle-based regulation versus a more 

prescriptive approach, both OSOT and FSRA recognize there are situations which require 

a more prescriptive approach around specific insurer behaviours.   

 

These UDAP recommendations are included in our submission of October 7, 2020 which 

is appended. 

 

3) When establishing the Licence Appeal Tribunal (LAT), the mandate was to address a 

claim from start to finish within a six-month period.  Currently, it is 17 months start to 

finish AND FSRA is supporting an up-to-270-day waiting period to address a complaint.   

Neither of these waiting periods appear to meet FSRA’s mandate of a “timely and 

effective dispute resolution” system.  OSOT recommends that FSRA focus on ways to 

reduce the LAT waiting period, perhaps by hiring more qualified arbitrators.  

 

 

III. Relief to Health Care Providers (HCPs) 

 

• FSRA regulates Health Service Providers as part of its Auto Insurance regulation 

activities, HSPs, as a fixed fee payer under the FSRA fee rule 

• FSRA has continued to focus on providing relief to regulated sectors while maintaining 

the public interest.  

OSOT submits that FSRA regulates health care businesses while regulatory Colleges license 

health care practitioners and health care corporations in Ontario.   

OSOT submits that its members are looking for “relief” during these unprecedented times due 

to COVID-19.  FSRA asserts that their new regulatory structure allows FSRA to be more nimble 

and flexible during periods of change or crisis, yet FSRA has not yet sanctioned a reduction of 

the per-claimant fee of $15 stating it is “fixed” for 3 years.  This position seems more inflexible 

and prescriptive than it does agile and flexible at a time when HCPs are seeking relief from 

extraordinary costs such as Personal Protective Equipment (PPE), COVID-19 sanitizing protocols, 

virtual software and the like.  Furthermore, OCF-18 line items are being arbitrarily denied by 

insurers without the benefit of an Insurer Examination.  Consequently, patient care activities 
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such as planning, documentation, travel and consultation are left unpaid despite the fact they 

are being carried out as they are necessary and mandated by our regulatory body in order to 

provide fulsome assessment and treatment.  There seems to be no relief in sight.  

Recommendation:   

1) We recommend that FSRA reduce the per-claimant fee during the pandemic and 

sometime thereafter as health care businesses recover financially from the pandemic. 

2) We recommend that FSRA collect HCAI data around denials of bona fide HCAI billing 

codes to determine whether there are arbitrary denial patterns instigated by specific 

insurers 

 

 

IV. Fair Treatment of Consumers, Providing Choice  

 

FSRA is a consumer-centred regulator whose aim is to provide Fair Treatment of Customers 

guidance across Canada. The Property and Casualty (Auto) sector priorities aims to enhance 

consumer choice, increase transparency, promote innovation and foster a competitive and 

stable auto insurance marketplace. 

An enhanced approach to protecting the public interest, to enhance the focus on the 

consumer, has been core to all of FSRA’s activities… “to deliver safety, fairness and choice to 

all sectors.”   

FSRA will …take action to empower and protect consumers, including claimants, in P&C 

insurance generally and with a focus on auto insurance rate regulation in particular. FSRA 

aims to enhance consumer choice, promote innovation and foster a more competitive and 

stable auto insurance marketplace 

OSOT submits that while words such as “fair”, “choice”, “empowerment” and “consumer 

awareness” are all perceived as being beneficial or advantageous; however, in the case of auto 

insurance benefits, facilitating “choice” may result in unfair and unintended negative 

consequences when/if the consumer becomes a claimant after being injured in an accident.  

Like FSRA, OSOT would assert that fundamental to any empowerment of consumers is their 

opportunity to make informed choices.  If a consumer is faced with a variety of options, it is 

important that they are provided with appropriate resources (language of preference, level of 

readership, accessible formats, etc.) that explain options, their pros and cons, and costs. 

Genuine consumer education and awareness is a difficult ideal to achieve. 

At the point of purchase, we agree that providing consumers with some level of “choice” 

empowers them and also allows them to reduce their premiums provided the “choice” or 

optional benefit provides sufficient coverage in the event of injury.    For instance, consumers 
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may select electronic monitoring of their driving habits; they may select preferred provider 

networks (PPNs) with respect to companies that tow or repair their vehicle.  However, if choice 

is offered that may affect access to necessary services and medical/rehabilitation  benefits to 

support recovery/rehabilitation post MVA injury, occupational therapists perceive a heightened 

element of risk to the consumer who may not fully understand the implications of a lower- 

priced option on their choices after injury.  Such a choice may lead to unintended consequences 

which hover on the side of harm4 and unfair treatment of consumers. 

One example of a choice that may impact access to services and benefits is a consumer’s choice 

to select a PPN provider at the point of purchase (presumably for a reduced rate).  At the time 

of purchase, it is worrisome that a consumer may not have thought through the implications of 

not having choice of provider should they be injured.  The choice of provider may be important 

to a claimant for cultural, language, religious or other reasons post injury and this may not be 

accommodated in a PPN model.   Further, we identify concern about the potential for 

inappropriate incentives to PPN providers that may negatively impact treatment approaches.  

Consumers would, of course, have no reason to be aware of any potential risks in this regard at 

the point of purchase.  As noted in the November 4, 2019 Fair Treatment of Consumers 

Communique (CCIR/CCRRA), “Adjusting incentives tied to volume of sales may have unintended 

consequences for smaller markets” and “incentive programs… need to be viewed holistically 

through the FTC lens.”  Finally, it would be difficult for the average consumer to understand 

contractual arrangements made between their insurer and a large rehabilitation conglomerate 

(PPN) regardless of the consumer’s proficiency in English.   

OSOT has addressed just one area of “choice” above, however, there are many more options 

available to consumers with respect to their med/rehab benefits.  If FSRA’s mandate is to 

ensure that “more consumers, including those in positions of vulnerability, have access to 

high-quality financial services and products across FSRA’s regulated sectors”, then it is 

imperative to provide a baseline of services that protects the most vulnerable in the event of an 

accident.   What is that baseline?  Occupational therapists working within no-fault insurance 

since 1990 report that more claimants exhaust their med/rehab benefits now at the limit of 

$65,000 than when there was $100,000 available to them. 

Recommendation: 

1) OSOT recommends that FSRA engage multi-stakeholder consultation to determine what 

products may be offered with optional service/benefit levels within the auto insurance 

 
4 FSRA Statement of Priorities:  “More consumers, including those in positions of vulnerability, are 
appropriately protected from financial harm (e.g. the mis-selling of products) across FSRA’s regulated 
sectors.” P.12 
 
 



7 
 

policy to safely offer consumers choice while ensuring public protection by establishing 

baseline minimum levels of service/benefit. 

 

Consumer Education and Awareness:  

To identify opportunities and initiate implementation to improve consumer education and 

awareness by enhancing transparency, quality and comprehensibility of disclosures to 

consumers by FSRA and the sector.   Consumers should find clear and easily accessible 

information, through multiple channels, on their protection, rights and responsibilities.  

OSOT submits that, while FSRA supports “consumer awareness by enhancing transparency, 

quality and comprehensibility of disclosures to consumers by FSRA and the sector”, it is difficult 

if not impossible for the average consumer to have a full understanding of the benefits and 

limitations contained in the Statutory Accident Benefits Schedule (SABS).  Occupational 

therapists emphatically support recommendations to improve consumer education to promote 

real capacity to make informed choices for their auto insurance coverage.  Our suggestions 

below relating to the proposed new Consumer Advisory Panel address our concerns and 

recommendations to address this issue. 

 
 

V. New Consumer Advisory Panel 

 
FSRA will focus on research on consumer perspectives, expectations and understanding of 
auto insurance and financial advice professionals.   OSOT supports the commitment to 
establish new opportunities for consumer input to the regulatory authority. 
 

Recommendations: 

During FSRA’s research and canvas of consumers about the auto insurance product and possibly 

around the offering of optional benefits, OSOT recommends placing consumers into TWO 

distinctive groups for obvious reasons:   

1)  Consumers who have never had an accident;  

2)  Consumers who have been involved in serious accidents.   

 

Furthermore, FSRA should consider selecting consumer groups that reflect the diversity of 

culture, education, language, age, gender and geographical location.   When FSRA undertakes 

to develop their focus groups and/or surveys, they should outline and make public their 

selection process including participant criterion and the overall composition of the final groups 

according to the criterion listed above.  
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In the spirit of “full transparency and disclosure” and “developing and publishing a framework 
for consumer education and pilot education tools/strategies”, the two consumer groups must 
be educated about: 
 
a)  No-fault accident benefit entitlement vs. tort; monetary limits; heads of damage; and 

those circumstances under which the claimant does not have a tort claim such as a 

single vehicle accident. 

b) The ramifications of their “choices” around med/rehab benefits, attendant care, PPNs, 

cash vs. care, and other proposed optional benefits;  

c) A description of the complaint and dispute system, and waiting periods for disputes to 

be heard; what the LAT can and cannot address. 

d)  How the public health system does not cover costs such as medications, physical 

therapy, speech & language therapy, occupational therapy, psychology, massage 

therapy, chiropractic treatment and modified equipment in the event of an accident—

they are on their own when their benefits run out.   

i) Provide actual injury examples and the associated costs for a claimant who is 

seriously injured yet not catastrophic, and how quickly $65,000 is depleted.  (NB.  

Occupational therapists, many of whom are also life care planners, can assist in 

this exercise.) 

ii) This cost analysis must show the costs of items such as modifications to one’s 

house ($300,000 to $500,000) or car ($75,000); the cost of a motorized 

wheelchair (>$15,000); the cost of 24-hour attendant care for an injured child 

over his/her lifetime; the cost of prosthetic devices even when deemed 

catastrophic. 

We believe that a research approach that includes these recommendations to assess consumer 

awareness will illustrate: 

1) The different perceptions of auto insurance coverage and consumer choice between 

those individuals who have relied on the product post-injury and those who have not; 

2) The obstacles to achieve full consumer awareness with respect to understanding all of 

the complexities and nuances associated with the auto insurance product; 

3)  The work and tools entailed to achieve a genuine understanding of consumer choice. 
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VI. Fraud and Abuse 

 

FSRA is building a fraud and abuse strategy aimed at better detection, prevention and 

deterrence…Build and operationalize a fraud and abuse strategy, including Health Service 

Provider (HSP) supervisory reforms, to deliver reduced costs, improved consumer protection, 

enhanced regulatory efficiency and reduced regulatory burden…Improved consumer 

outcomes.  Improved deterrence of fraud and abuse. 

Recommendations: 

OSOT understands that FSRA is looking carefully at data analytics to identify fraud committed 

by HCPs.   

1) OSOT recommends that FSRA mine the data to gain insight into repeated unfair 

behaviours and patterns with respect to both HCPs and insurers.  As an example, the 

data can reveal which insurers routinely deny specific bona fide billing codes or deny 

treatment plans without insurer examinations.   

2) OSOT requests that the data reviewed by FSRA or collected through HCAI be shared with 

each health professional association as was originally pledged when HCAI was first 

designed.   

3) OSOT submits that health professional associations should have access to the annual 

analysis on fraud to enable them to assist in deterring any abuse of the system amongst 

their membership.  

 

VII. Rate filings and Return on Investment 

 

Protecting consumers by ensuring auto insurance rates are reasonable through improved use 

of benchmarks and developing additional tools for identifying unreasonable rates. 

Between 1990 and 2000, P & C insurers in Canada were enjoying return on investment (ROI) of 

9% to 10% each year for a decade.  From 2001 to 2007, just before the 2008 crash, ROI was 

between 5.5% to 7.5%, again fairly healthy returns.  In the crash of 2008, ROI was 3.9% and 

since then it has hovered between 3% and 4%.  In 2019, when most Canadians were getting 

1.5% or less on their investments, P&C insurers got 3.6%.  Despite this, consumers are seeing 

upwards of 20% increases in their auto insurance policies even without a claim causing extreme 

hardships on households and small businesses alike.5 

 
5 https://www.cbc.ca/news/canada/toronto/soaring-commercial-auto-insurance-rates-onerous-conditions-killing-us-small-

businesses-say-1.5757619 

https://www.cbc.ca/news/canada/toronto/soaring-commercial-auto-insurance-rates-onerous-conditions-killing-us-small-businesses-say-1.5757619
https://www.cbc.ca/news/canada/toronto/soaring-commercial-auto-insurance-rates-onerous-conditions-killing-us-small-businesses-say-1.5757619
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OSOT submits that, despite making significant profits over the past three decades, private 

insurers have demonstrated they are unwilling to reduce the costs of auto insurance in spite of 

countless measures over the years that have significantly eroded accident benefits. 

 

Conclusion 

Historically, the Ontario Society of Occupational Therapists has enjoyed a valuable working 

relationship with FSCO with respect to reforming SABS policy and OCF forms.  For example, 

health professional associations were active participants in creating the PAF and then the MIG, 

developing HCAI and data reports, and much more, bringing to the process knowledge and 

experience on how these developments would intersect with health care services and the 

injured claimant.   We believe our participation as a key stakeholder provided valuable input 

that supported delivery of policy and other outcomes that not only met the objectives of FSCO 

but also actually worked in the field. 

 While we remain open to being a constructive stakeholder supporting FSRA’s ongoing work, 

our experience to date has provided less opportunity to work collaboratively and to 

meaningfully participate with FSRA early in the process of policy development.  More and more 

our experience has been limited to simply providing feedback on, what appears to be, already-

established policy.  FSRA priorities indicate a commitment “to ensure effective and 

proportionate financial consumer protection efforts, it is important that all stakeholders, 

including consumers, participate in the policy-making process.”  We strongly recommend 

engaging stakeholders (including health care providers) early in the process of policy 

development thereby allowing for more substantive participation, and mitigating poor policy or 

unintended impacts that add complexity to the system or negatively impact claimants. To this 

end, the Ontario Society of Occupational Therapists extends its commitment to participate as a 

constructive stakeholder. 

 

 

55 Eglinton Ave. E., Suite 210 

Toronto, Ontario M4P 1G8 

  www.osot.on.ca – 

osot@osot.on.ca 

 
https://www.barrietoday.com/local-news/proximity-to-hwy-400-hikes-barrie-drivers-insurance-rates-20-2780754 

 

http://www.osot.on.ca/
mailto:osot@osot.on.ca
https://www.barrietoday.com/local-news/proximity-to-hwy-400-hikes-barrie-drivers-insurance-rates-20-2780754
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Appendix  

Ontario Society of Occupational Therapists Feedback to Consultation on Unfair and 

Deceptive Acts and Practices Provisions – October 2020 

 

October 7, 2020 

 

Tim Bzowey 

EVP, Auto/Insurance Products 

  Financial Services Regulatory Authority of Ontario(FSRAO) 

 

Delivered by email 

Dear Tim, 

RE:  Unfair and Deceptive Acts and Practices (UDAP) 

Thank you for the opportunity to provide the feedback of members of the Ontario Society of 

Occupational Therapists (OSOT) regarding the UDAP provisions.   

 

We believe that the overriding principle with respect to the UDAPs is to give insurers, health 

care practitioners and consumers clear guidance to ensure consumer protections against 

unscrupulous business practices, and to empower and protect consumers.  We support FSRA’s 

goal “to create clear service expectations…that will improve service delivery, accountability and 

process transparency.”  OSOT also supports the need for integrity, consistency, enhanced 

transparency and accountability with respect to insurer processes across those insurers who 

write auto insurance policies in Ontario.  

 

OSOT supports FSRA’s goal: ‘to seek consistent application of Fair Treatment of Customers 

guidance with respect to examples of fair and unfair treatment in the conduct of auto insurance 

business. 
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I. EMPOWERING CONSUMERS and INSURER ACCOUNTABILITY  

While the UDAP provisions have been in existence since 2003, it has been unclear as to how 

they are accessed; who accesses them; how often they are accessed; and the outcomes of a 

UDAP complaint.  If the UDAPs are to be an effective means of insurer accountability, OSOT 

recommends the following: 

1) Clear communication to consumers and health care practitioners explaining the 

process for preparing an application to FSRA around a potential UDAP infringement. 

 

2) Clarity around the process once a UDAP application has been made—what happens 

next? 

 

3) Clarification of what the outcome is for the complainant (e.g. consumer, health care 

practitioner) if an insurer is found to have committed an unfair and deceptive act or 

practice. 

In the spirit of full transparency, OSOT recommends that FSRA include the names of insurers 

who have committed UDAPs on their website such that consumers are aware of insurer claims 

handling practices prior to selecting an insurer and purchasing insurance.  

 

II. CLAIMS HANDLING 

As noted during our discussion on September 30, 2020, I raised a concern around the claims 

handling portion of the UDAP Rulemaking: Stage 1 Update, which proposes the following: 

Redraft to make the following a UDAP:  

• Conduct that does not meet the standard of examining and settling claims fairly 

and/or    treating claimants fairly 

• Indicators of fair treatment include: 

o maintaining written documentation on claims handling procedures; 

o informing claimants about the status of their claim, processes for claims 

settlement and where appropriate claims-determinative factors; 

o subject to legal requirements, following balanced and impartial dispute 

resolution procedures;  

o establishing and using internal mechanisms to review claims disputes; and 
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o taking measures to ensure that services and service quality provided by a 

Preferred Provider Network is equal to or greater than what is commonplace 

in the industry. 

We understand that there is a move towards principle-based regulation versus a more 

prescriptive approach, however, FSRA also recognizes that there are situations which require a 

more prescriptive approach such as in the case of signing blank forms or improving timelines.  

OSOT does not believe that our more prescriptive UDAP language will in any way interfere with 

opportunities for insurance product innovation or flexibility, but instead will ensure that 

unprincipled adjudication practices do not interfere with the treatment of injured claimants  

when expediency and expert care are required.  The end goal is for the fair treatment of 

customers. 

 

We all agree that adjusters must follow those rules and procedures as set out in the SABS, the 

Guidelines, etc.  We all agree that information must be shared in a timely manner in order to 

promote timely access to treatment and recovery.  Over the years, we have monitored unfair 

treatment of claimants and consumer harms.   With this in mind, we would like FSRA to 

consider the following UDAP recommendations: 

 

1) An unfair and deceptive act and practice is committed when an adjuster’s claims 

handling practice is in direct violation of a FSCO/FSRA bulletin. 

 

2) An unfair and deceptive act and practice is committed when an adjuster’s claims 

handling involves providing an opinion which is outside the scope of the adjuster’s 

training, education and expertise. 

 

3)  An unfair and deceptive act and practice is committed when an adjuster’s claims 

handling conflicts with bona fide billing (HCAI) codes resulting in arbitrary denials of 

necessary health care services. 

 

4) An unfair and deceptive act and practice is committed when the insurer does not 

provide the results of an Insurer Examination to the claimant in a timely way, namely 

within 10 business days of receipt of the report; delays in delivery create unnecessary 

delays in services.  

 

Examples of each are listed below. 

 

1. Direct violation of a FSCO/FSRA bulletin  
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a) OSOT has recently lodged a complaint to FSRA with respect to various insurers who 

deny the usual and customary fees of driving instructors working in MTO approved 

Driving Centres in spite of clear guidance found in the 2003 Superintendent’s Bulletin (A-

17/03) that directs insurers to do otherwise.  Please refer to the attached letter to FSRA 

dated September 30, 2020. 

 

b) There are insurers who are calculating the attendant care benefit by strictly adhering to 

the hourly rates as opposed to the monthly calculation as instructed to do by the 2018 

Superintendent’s Bulletin (A-03/18). 

 

When we forward the appropriate Bulletins to offending insurers, our complaints are typically 

ignored and the behaviour continues unabated.  This unfair practice results in injured persons 

who do not receive the care and protections they require, and the services they have 

contracted to receive and paid for through their insurer, as per the Insurance Act and the SABS.   

 

2. An opinion which is outside the scope of the adjuster’s training, education and expertise   

In our experience we have found adjusters who outright deny or reduce services on a 

Treatment and Assessment Plan (OCF-18) that are necessary to safeguard the person’s physical 

and emotional wellbeing without getting a professional opinion by a Regulated Health 

Professional, qualified to address the issue in dispute.  These arbitrary denials place injured 

claimants at risk. This proposed UDAP underscores the very reason these provisions were first 

contemplated—to protect consumers. 

 

3. Adjuster’s claims handling conflicts with bona fide HCAI codes 

For many years now, we have heard repeated complaints from our members around arbitrary 

denials of specific items found on the OCF-18 that are required to ensure fulsome care of 

injured claimants.  These services are required to ensure that occupational therapists meet the 

standards of practice as determined by the regulatory body (the College of Occupational 

Therapists of Ontario) and are described by HCAI as bona fide codes.  

 

The codes allow for telephone contact with the client, family member and/or another member 

of the treatment team (brokerage, 7.SF.15), planning (7.SF.12), preparation (7.SF.13), 

consultation (7.SF.15) and documentation (7.SJ.30).  Please refer to the attached letter to FSRA 

dated December 5, 2019.  

 

4. Timeliness: Delays in delivering Insurer Examination reports: 

When insurers arrange for their insured to undergo an Insurer Examination, this usually causes 

a great deal of anxiety for the claimant and, often, their family members.  Once the 

examination is completed, the claimant, family members and treating practitioners must wait 
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for the results to determine if treatment will continue and/or if the claimant will receive the 

goods required to resume an independent life.  Consequently, delays in delivery of the report 

not only create unnecessary interruptions in the injured person’s treatment but can result in 

emotional distress, in some cases serving to worsen the claimant’s condition. 

 

Further, we have heard complaints from our members that the complaint process at FSRA 

requires multiple steps and multiple follow-ups which create further delays in providing clients 

with their medical and rehabilitation needs. We would like to work with FSRA to address the 

complaints processes. 

 

 

III. Preferred Provider Networks 

 

With respect to the UDAP Stage 1 proposal around Preferred Provider Networks (PPNs), i.e., 

“Taking measures to ensure that services and service quality provided by a Preferred Provider 

Network is equal to or greater than what is commonplace in the industry”.  OSOT supports FSRA 

in its goal to enhance transparency, quality and comprehensibility of disclosures to consumers, 

and enhance consumer choice.   In this vein, here are our observations and concerns with 

respect to PPNs: 

 

In order to maintain/attain profit margins, PPNs are incented to hire personnel who are newly 

graduated and have little or no experience treating patients with complex and/or multiple 

injuries common to MVA; “service quality” may suffer as a result.  We invite FSRA to undertake 

their own investigation to determine if this, indeed, is the case.  There are many claimants with 

complex and/or multiple injuries that require experienced health care professionals much the 

same way FSRA has called on experienced personnel to perform their complex duties.  This is 

just one subtlety that will be lost in the principle-based regulation captured above.  

Language and culture are important variables in a good therapeutic patient/therapist 

relationship.  Will the PPN have to take measures to ensure that “service quality” includes 

health care practitioners who meet the language and/or cultural demands of their clientele?  In 

a world without PPNs, the claimant would be able to seek out a health care practitioner who 

speaks their language and/or understands their culture; this translates into “quality service” for 

these individuals.  Who defines “service quality”?  Is this a consumer decision?  What if the PPN 

cannot meet the service quality expectations of the claimant? OSOT supports FSRA’s promise to 

protect consumer choice. 

Who measures whether the PPN meets the “service quality” that “is equal to or greater than 

what is commonplace in the industry?” Is this the responsibility of the insurer, the PPN, FSRA 
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and/or health care experts?  Who decides what the benchmark or “industry” is?  Is a PPN’s care 

for auto accident victims compared against Ontario WSIB patients or those outside our 

province or to the evidence-based science?  Health “service quality” means different things in 

different jurisdictions—it is wide open to interpretation. This does not appear to meet FSRA’s 

goal to create clear service expectations. 

As per the reason for UDAPs—fair treatment and protection of consumers - FSRA must protect 

the rights of the consumer in terms of full transparency and choice of provider.  Will the 

consumer obtain full disclosure around the terms and conditions between the insurer and the 

PPN provider prior to selecting a PPN policy optional benefit?  Will there be informed consent  

including choice of provider and the ability to change the provider outside of the PPN, if the 

PPN service does not resolve their complaints or if there is no therapeutic rapport established?    

Finally, what if a PPN existed within 100 km. of the consumer’s home at the time of purchase, 

but no longer exists when the service is required?  What is the expectation for the consumer to 

receive his/her care?  There must be clear guidelines and choices that err on the side of the 

consumer. 

In closing, we see the importance of the UDAP provisions to ensure fair treatment of consumers 

and consumer protections.  We are concerned that open-ended, ambiguous language within 

the UDAP provisions will only serve the “bad actors” in allowing them to continue in their unfair 

behaviours on the backdrop of an imbalance of power between claimant and insurer.  

Conversely, when the UDAP provides more specific, clear guidance, it will lead to a higher 

standard of claims handling, greater efficiency and effectiveness and, ultimately, fair and 

balanced adjudication. 

We look forward to continuing this dialogue in our collective efforts to ensure the highest 

standard of care, compassion and safety for our patients; to raise the standards of claims 

adjudication; and ultimately to reduce the adversarial nature of insurance claims handling.  

Please feel free to contact the undersigned with any questions you might have. 

 

Sincerely yours, 

 

Karen Rucas, B.Sc.O.T, OT Reg. (Ont.) 

OSOT Government Lead in the Auto Sector/ Chair of the OSOT Auto Sector Team 
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December 5, 2019 

 
 
 
Ann McKenzie 
Senior Manager, Policy Interpretation 
Financial Services Regulatory Authority 
5160 Yonge Street, 16th Floor 
Toronto, Ontario 
M2N 6L9 
Delivered by email: Ann.MacKenzie@fsrao.ca 
 
 
Dear Ms. McKenzie, 

                      RE: Insurer Denial of Preparation and Documentation Time on OCF-18s 

 

Occupational therapists working under Ontario’s Statutory Accident Benefits Schedule (SABS), are 

encountering a recurring problem with insurer denials of specific professional time allocations 

under specific HCAI codes which impacts their ability to deliver treatment to injured clients in a 

cost-effective and responsible manner. 

Occupational therapists create Treatment and Assessment Plans (OCF-18s) and submit them to the 

insurer with a set of proposed treatment services and their associated costs which are identified 

after assessment to assist the client in his/her recovery from injury.  Some of these clients are 

seriously injured but not catastrophically injured or seriously injured but not yet designated 

catastrophic and as a result do not have access to a case manager.  

Occupational therapists are often asked to coordinate client services and sign-off on treatment 

plans for treating team members who are not qualified to sign the OCF-18 such as a social worker or 

rehab aide. In order to properly complete the treatment plan and to assume responsibility for its 

submission, the occupational therapist must be aware of what each team member is doing.  This 

can require telephone or face-to-face consultations, reviewing documentation, etc. Further, it is 

often the role of the occupational therapist to plan, organize and attend team meetings, school 

meetings and/or meetings around returning to work and to provide minutes of these meetings to 

team members, doctors and legal counsel. These activities entail planning, preparation and specific 

mailto:Ann.MacKenzie@fsrao.ca
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documentation which is time not captured under ‘direct one-to-one patient treatment sessions’ per 

se.  This notwithstanding, these are vital health professional services that promote progress in 

treatment.   

All of these services have codes associated with them.  For instance:  

Brokerage or 7.SF.15 includes telephone advice, health advice, delegation of clinical support 

activities on the client's behalf, determination of service needs, case management, 

monitoring of third party administered therapy, client referral. May involve initiating or 

maintaining a collaborative process to assess, plan, implement, coordinate, monitor and/or 

evaluate the options and services required to meet a client's health care needs. 

Facilitation or 6.DA.07 involves assisting a client to overcome any obstacle, related to a 

health condition, by aiding the client to develop effective study habits and classroom 

behaviours by supporting the educational facility, with training and counseling, to ensure 

the client a safe and productive educational environment. 

Services such as planning (7.SF.12), preparation (7.SF.13), consultation (7.SF.15) and documentation 

(7.SJ.30) time are frequently denied by insurers who claim that these services are only provided by 

case managers.  We disagree with this position. 

A few examples that illustrate this point include: 

1) An insurer who denies a team meeting with a child’s school prior to their return to school 

would prevent teachers and the education team accessing/understanding necessary 

information about the child’s specific education support needs, safety issues, and medical 

information that would support seamless integration of the child back into the classroom. 

Without this essential meeting, exchange of information, the ability to answer the school 

team’s questions and to share specific strategies or techniques to manage the child at 

school, puts this child at risk for safety, re-injury and failure. 

  

2) An insurer who denies an occupational therapist the opportunity to connect with a client’s 

employer and/or to meet with them to provide education around the client’s limitations 

when returning to work, scheduling modified hours and duties for return to work, discussing 

adaptations to the client`s workstation and safety issues, etc., clearly limits the success, 

safety and independence of the client. 

We bring this to the attention of FSRA with a request to address our concern that insurer 

interpretation and application of billing codes can and does have a detrimental impact on 

treatment and a claimant’s recovery progress.  We assert that a variety of professionals who work 

collaboratively as evidence-informed interprofessional teams will spend time in collaboration or 

facilitating that collaboration.  Where these services might be performed by a case manager when a 

claimant has been deemed catastrophic, we assert that these services can be critical for the 
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seriously injured, non-catastrophic client as well.  We urge your support of occupational therapists 

billing for such services when appropriate, and your communication of this position to insurers. 

FSRA’s intervention can prevent adversarial interactions and improve the consumer experience 

while promoting expeditious recovery of persons injured in motor vehicle accidents in Ontario. 

Thank you for your attention to this request.  Please know that we would be pleased to provide any 

further clarification of this issue and request if needed.  Please contact me at the contact 

information below. 

Sincerely, 

  

Christie Brenchley     Karen Rucas 

Executive Director     OSOT Auto Insurance Sector Lead 
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September 30, 2020 

 

Ann McKenzie 

Senior Manager, Policy Interpretation   

Financial Services Regulatory Authority 

 

delivered by email 

Dear Ann, 

Re:  Fee paid to Driving Instructors at Ministry of Transportation Ontario 
 approved Functional Assessment Centres 

I hope this finds you doing well during these stressful times.  

It has come to our attention by a group of OTs who operate MTO approved Functional Driving 
Assessment centres that they are experiencing denials by, in particular, Aviva and Intact with respect to 
the appropriate cost of a Driving Instructor.  First, let me explain the driving assessment process. 

1. The claimant is assessed by an occupational therapist initially to address cognitive, emotional 

and physical issues to ensure they are ready to embark upon an in-car assessment and/or 

driving rehab program. The OT also determines if they need adaptive equipment to drive the 

vehicle and then this equipment is installed into the specialized vehicle.  

 

2. Next, the claimant gets into the car for the driving assessment. As required by MTO and the 

Highway Traffic Act, the OT and Driving Instructor must go out together during the assessment 

and during the driving rehab program. The vehicle must be appropriately insured, have the 

proper adaptive equipment and must be equipped with a driving instructor brake for 

safety.  After this, sometimes, driver rehab training sessions are recommended to help the 

claimant get over their issues related to driving, i.e. adapt to new strategies or vehicle 

modifications or to adjust to being in the driver’s or passenger’s seat again. 

 

3. OTs are not driving instructors but they must oversee and put forth the plan for the driving 

instructor to follow and only qualified driving instructors can be used.  With respect to the 

Driving Instructor’s rate, it must cover their professional time, the costs of the vehicle (which 

may have costly modifications) along with very expensive insurance since the risk in this area is 

very high. 
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4. The cost of a driving instructor with vehicle ranges from $144/hour to $165/hour; however, 

Aviva and Intact have only agreed to pay $58.19/hr at the “Unregulated Provider” rate as per 

the 2014 PSG and sometimes agree to pay the driving instructor at the OT rate of $99.75.  

 

Occupational therapists had identified this problem back in 2003 and, fortunately, then 

Superintendent, Bryan Davies prepared this clarification bulletin (attached) which states: “As 

well, providers who provide services that are not health care services (e.g., social workers, 

driving instructors) do not fall under the “Unregulated Providers” category.”   Unfortunately, 

these insurers are ignoring this Bulletin even when it is brought to their attention. 

As a point of interest, the Association for Driver Rehab Specialists in 2018 had 180 members; in 2020, 
membership declined to 124.  The experts in this area opine that the decline of 56 members over a two-
year period are substantially all in the driving instructor category.  OTs are not going to be able to 
provide suitable services to safeguard injured claimants to drive if driving instructors are leaving the 
field.  

I understand that FSRA is examining legacy documents.  Is it time to update this bulletin?  Please provide 
the approved Functional Driving Assessment centres in Ontario and the Ontario Society of Occupational 
Therapists with some guidance.   Thank you! 

Stay safe, stay healthy! 

 Sincerely yours, 

  

Karen Rucas, B.Sc.O.T, OT Reg. (Ont.) 
OSOT Government Lead in the Auto Sector/ Chair of the OSOT Auto Sector Team 
Cell: 416-918-0261 
Home office: 647-343-2803                                 
OSOT office:  416-322-3011 

 
 

 

 

 



22 
 
 

 

 

 

 

 

Superintendent’s Bulletin no A-17/03  
(retrieved October 6, 2020 
https://www.fsco.gov.on.ca/en/auto/autobulletins/2003/Pages/a-17_03.aspx  

Application of Professional Services Guideline; and New Superintendent's 
Guidelines on: Conflicts of Interest in the Designated Assessment Centre (DAC) 
Selection Process, and Reporting Obligations For DACs Assessing Treatment 
Plans; and Insurers' Delivery 

With this Bulletin, the Financial Services Commission of Ontario is clarifying the Professional 
Services Guideline and issuing two new Superintendent’s Guidelines. 

1. Application of Professional Services Guideline 

This Bulletin clarifies the application of Superintendent’s Guideline No. 05/03, 
titled Professional Services Guideline, issued on September 18, 2003. 

The Professional Services Guideline’s maximum hourly rates and maximum fees apply only 
to the expenses described in the Guideline for services rendered by health care providers 
listed in the Guideline. The Guideline reference to “Unregulated Providers” is meant to 
identify only health care providers who are not regulated under the Regulated Health 
Professions Act, 1991 (e.g., kinesiologists, and case managers who are not otherwise 
members of a profession regulated under the Regulated Health Professions Act, 1991). 

As well, providers who provide services that are not health care services (e.g., social 
workers, driving instructors) do not fall under the “Unregulated Providers” category. 

The Professional Services Guideline does not apply to treatment plans approved before 
September 18, 2003. Insurers are expected to pay for goods and services provided 
pursuant to treatment plans approved before September 18, 2003, at the rates set out in 
the treatment plans as approved, whether such goods and services are rendered before or 
after November 1, 2003.  

Insurers are not prohibited from paying above any maximum fee or hourly rate set out in 
the Professional Services Guideline.  

The Professional Services Guideline does not apply to fees charged by Designated 
Assessment Centres. 

 

110 Sheppard Ave. E., Suite 810 

Toronto, ON M2N 6Y8 

416-322-3011 – osot@osot.on.ca 

https://www.fsco.gov.on.ca/en/auto/autobulletins/2003/Pages/a-17_03.aspx
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2. Superintendent’s Guideline: Conflicts of Interest in the Designated Assessment Centre 

(DAC) Selection Process, and Reporting Obligations for DACs Assessing Treatment Plans 

The Superintendent of Financial Services is issuing a Guideline to address possible conflict of 
interest situations arising in the new DAC selection process (Section 53 of the 
revised Statutory Accident Benefits Schedule). 

  

The Guideline also deals with the reports to be delivered by DACs concerning treatment 

plans in circumstances where the DAC has determined that the insured person’s impairment 
does not come within a Pre-approved Framework Guideline. 

The Guideline (No. 08/03) is attached. 

3. Superintendent’s Guideline: Insurers’ Delivery of Documents to Insured Persons 

The Superintendent of Financial Services is issuing a Guideline to describe the 
circumstances in which a health care provider may act as an insured person’s authorized 
representative for the limited purpose of receiving certain documents from an insurer if 
specific conditions have been met.  

The Guideline (No. 09/03) is attached  

Contact Information 

 Questions about this Bulletin should be directed to FSCO’s Automobile Insurance Policy Unit 
by calling the DAC Hotline at 416-590-7137 or 1-800-668-0128, extension 7137, or by fax 

to (416) 590-7265. You may also write to FSCO at: 

 Automobile Insurance Policy Unit 
Financial Services Commission of Ontario 
5160 Yonge Street, Box 85 
North York Ontario 

M2N 6L9 
 
Bryan P. Davies 
Chief Executive Officer and Superintendent of Financial Services 
October 30, 2003 
 

Attachments (PDF): 

  

• Conflicts of Interest in the Designated Assessment Centre 

(DAC) Selection 

Process, and Reporting Obligations for DACs Assessing 

Treatment Plans - Superintendent's Guideline No. 08/03  

• Insurers' Delivery of Documents to Insured Persons - 

Superintendent's Guideline No. 09/03  

https://www.fsco.gov.on.ca/en/auto/autobulletins/2003/Documents/a-17_03-1.pdf
https://www.fsco.gov.on.ca/en/auto/autobulletins/2003/Documents/a-17_03-1.pdf
https://www.fsco.gov.on.ca/en/auto/autobulletins/2003/Documents/a-17_03-1.pdf
https://www.fsco.gov.on.ca/en/auto/autobulletins/2003/Documents/a-17_03-1.pdf
https://www.fsco.gov.on.ca/en/auto/autobulletins/2003/Documents/a-17_03-2.pdf
https://www.fsco.gov.on.ca/en/auto/autobulletins/2003/Documents/a-17_03-2.pdf


24 
 

 

Superintendent’s Bulletin A-18/03 
Retrieved October 6, 2020 
https://www.fsco.gov.on.ca/en/auto/autobulletins/2003/Pages/a-18_03.aspx  

Filing a complaint about a Paralegal (SABS Representative) 

 

With this bulletin, the Financial Services Commission of Ontario (FSCO) is outlining the 
complaint process that should be followed in order to file a complaint about a paralegal 
(SABS representative), beginning November 1, 2003. 
   

Complaint process 
Effective November 1, 2003, the Office of the Insurance Ombudsman (OIO) at FSCO will 
accept and review written complaints about the activities and conduct of SABS 
representatives. These complaints could include such matters as the representative has not 
filed the required declaration with FSCO, does not have errors and omissions insurance, or 
is committing an unfair or deceptive act or practice. Such acts and practices are referenced 
later in this bulletin. Any person who wishes to file a complaint that the activities or conduct 
of someone acting as a SABS representative violates the Insurance Act, (the "Act") or 
regulations made under the Act, can do so by providing the following information to the 
OIO, at the address noted below. 

  

  

Required information 

 The following information has to be provided to the OIO when making a complaint: 

1. the name, mailing address and telephone number of the individual making the 
complaint; 

2. the name and contact information of the SABS representative about whom the 
individual is complaining; 

3. the specific activity or conduct about which the individual is complaining (e.g., 

committing an act or omission after November 1, 2003, that is inconsistent 
with the Code of Conduct issued by the Superintendent); and 

4. any documents or other information that supports the complaint. 

The complaint should be made in writing and sent to the OIO at the following address: 

 Financial Services Commission of Ontario 
c/o Office of the Insurance Ombudsman 
5160 Yonge Street, 
4th Floor, Box 85 

https://www.fsco.gov.on.ca/en/auto/autobulletins/2003/Pages/a-18_03.aspx
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North York ON 
M2N 6L9 

 Complaints may also be faxed to the OIO at 416-590-8480. 

 Please note that any information provided to the OIO may be disclosed to the SABS 
representative so that he or she has an opportunity to respond fully to the complaint.  

Background 

 As announced in Bulletin A- 04/03 (Implementing Bill 198: New and Amending 
Regulations), and Bulletin A- 06/03 (Filing & Other Regulatory Requirements for Paralegals ( 
SABS Representatives)) the provisions applicable to SABS representatives come into force 
on November 1, 2003. (See Regulation 664, amended by O. Reg 275/03.) 

As a result of these changes, no one may act as an adviser, consultant or representative on 
behalf of a person concerning a claim for statutory accident benefits, as of November 1, 
2003, unless the representative meets the requirements set out in the regulations. This 
includes, for example, a person who does any of the following activities concerning a claim 
for statutory accident benefits: 

• advises another person about his or her rights under the 

• Statutory Accident Benefits Schedule (SABS); 

• completes or assists in completing application forms; 

• discusses and negotiates with an insurer or adjuster; 

• attends dispute resolution proceedings at FSCO, in Small Claims Court or 

private arbitration; or 

• negotiates the settlement of SABS claims. 

The regulations also require SABS representatives to file information required by the 

Superintendent with the Financial Services Commission of Ontario (FSCO); carry errors and 
omissions (e & o) liability insurance coverage of $1,000,000 in respect of any one 
occurrence; and refrain from acting for any individual who they know, or ought reasonably 
to know, has a catastrophic impairment as defined in the SABS. 

The regulations also amend the definition of “unfair or deceptive acts or practices” to 

prohibit the following conduct by SABS representatives: 

• charging fees under a contingency fee arrangement; 

• paying or accepting referral fees; 

• committing an act or omission inconsistent with a Code of Conduct issued 

by the Superintendent; and 

• failing to disclose any conflict of interest to the claimant and the insurer (O. 

Reg. 7/00 amended by O. Reg. 278/03). 
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Lawyers acting in the usual course of the practice of law and insurer representatives are 
exempt from these requirements. Lawyers’ employees are also exempt, provided they act 
only under the direct supervision of a lawyer who is retained, or whose law firm is retained, 
by the claimant. 

Persons who provide representation without compensation (such as a friend or family 
member who assists a claimant in an informal and unpaid manner) are also exempt from 
these requirements. However, a person is considered to be providing representation for 
"compensation" if he or she receives, directly or indirectly, a financial benefit in connection 
with the claimant’s representation. Individuals who are paid service providers who combine 

the provision of health care or other services with claimant representation, must comply 
with these requirements. 

All SABS representatives must file a declaration form with FSCO before November 1, 2003. 
Anyone who becomes a SABS representative after November 1, 2003, will need to file 
before engaging in the activities of a SABS representative. In addition, SABS 
representatives must re-file on or before the renewal date of their e & o liability insurance 
policy and any time the filed information changes (e.g. change to personal or business 
information, change to e & o liability insurance, or ceasing to act as a SABS 
representative).  

Additional information is available 

Further information is available through the Paralegals / SABS Representatives page of 
FSCO’s web site. If you have questions about the complaint process, filing & other 
requirements, new regulatory changes or the Code, please contact FSCO at 416-250-7250 

or 1-800-668-0128, or by e-mail at paralegalinfo@fsco.gov.on.ca 

 
Bryan P. Davies 
Chief Executive Officer and 
Superintendent of Financial Services 
November 4, 2003 

 

 

mailto:paralegalinfo@fsco.gov.on.ca

